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Conquering Delay Damage Claims

BY EDWARD SEGLIAS

Steel fabricators’ best response to claims of shop delays is to highlight and clarify

the unique nature of their work.

STEEL FABRICATION is unlike most
other trade work in the construction industry.

It’s performed off-site under controlled
conditions and at a fabrication facility that
carries substantial direct and fixed costs for
labor, materials, equipment, and overhead.
Further, unlike on-site trade contractors,
fabricators typically lock in production
dates for multiple projects months, if not
years, in advance of actual delivery.

All these factors mean that project delay
or disruption will affect steel fabrication
differently than other on-site work, where
costs are heavily weighted in on-site labor,
equipment, and material.

But the construction community does
not always understand the foregoing dis-
tinctions. Instead, when steel fabricators
assert delay claims, construction industry
constituents—like owners, general con-
tractors, and design professionals—often
fail to recognize the differences between
a fabricator’s off-site costs and those of an
on-site trade contractor. That’s a mistake.
And because of it, steel fabricators have in
many instances borne a more difficult bur-
den of proof when presenting meritorious
claims for delay and disruption.

Recently, I organized a group of steel
fabricators and consultants and col-
laborated on a paper now appearing in the
Winter 2024 edition of the Journal of The
American College of Construction Lawyers
(Volume 18, Number 1). The paper sets
out the case that fabricator shop overhead
claims differ from delay claims presented
by on-site contractors. The thrust of the
paper argues the usual judicial approaches
to delay claim analysis simply are not
adequate to understand delay or disruption
impacts to steel fabricators.

In fact, it is better to think of steel
fabrication like traditional manufactur-
ing, where the costs of production are
significant and account for a much greater
percentage of the final product sales price.
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On-site contractors, though, carry almost
no off-site costs.

So how can the constructon commu-
nity’s perception of the cost impact of delay
on the steel fabricator be changed? To begin,
the construcdon community must under-
stand that steel fabricators do not merely
sell steel. They sell project-specific custom
fabrication services in plants that are orga-
nized to meet the scope, schedule, and qual-
ity requirements of multiple projects.

In other words, steel fabricators “sell”
their capacity of labor, equipment, and
shop space to produce a specific product.
As a result, shop costs include direct costs
and indirect costs, which must be absorbed
by each specific project in the production
schedule.

Consider the following example: If a
fabrication shop has 60 employees working
2,000 hours per year, its theoretical capac-
ity is 120,000 hours per year. These hours
are then allocated to projects on a shop
production schedule based on the volume
and complexity of each project.

But the theoretical production capacity
of the shop is limited in determining how
to schedule projects and allocate resources.
Fabricators can sometimes increase their

capacity and accelerate production for a
project by working overtime. However,
even overtime hours are finite, and pro-
ductivity often decreases during periods of
extended overtime.

Given the finite production capac-
ity, each shop has a limited bank of hours
from which it can draw to fabricate steel
each year. A fabricator’s capacity will be
governed by the size of its labor force,
available space, and fabrication equipment,
which are typically the largest assets and
cost components of any production facility.

With each project under contract, a steel
fabricator sells a portion of its monthly
or yearly production capacity. As with any
complex project, steel fabrication is usually
planned months in advance, with a portion of
the shop reserved on the production sched-
ule for a specific project. After a job is booked,
the fabricator sells its remaining shop hours
and builds out its production schedule.

Project delays or other events beyond
the fabricator’s control can significantly
affect shop costs. For example, design
changes, slow and incomplete approvals of
shop drawings, coordination with design
needs of other trades, and changes in mate-
rial sizes are frequent causes of delay to



fabricator schedules. In turn, these events
may result in unabsorbed shop costs that
directly impact the fabricator’s projected
revenue for a particular project.

When these types of impacts extend the
planned fabrication windows for complex
jobs, a shop may not have the flexibility
or ability to fill that now-vacant time with
work from other projects. As a result, a fab-
ricator may be subject to significant periods
of downtime without income-generating
work to absorb payroll and other fixed
costs. And when work is rescheduled, the
fabricator now runs the risk of overlapping
that work with other scheduled projects,
requiring overtime and causing other shop
inefficiencies and costs.

A time impact to a fabricator has the
potential quickly to generate: (i) extended
direct costs for an idle labor force and
equipment; (ii) overtime and inefficiency
from stacked jobs; and (iii) damages and
costs on other projects from the overlap;
and (iv) lost profits.

Courts, arbitrators, and construction
professionals may not appreciate the full
extent of these time-impact damages.
Increased shop fabrication costs are not
limited to the unabsorbed home office
overhead costs of on-site contractors,
which are indirect and typically subject to
strict proof requirements. Rather, increased
fabrication costs represent significant direct
costs relating to a specific project, despite
the fact that they are incurred off-site and
arise from the same labor force and equip-
ment used on other projects.

Courts and project participants must
understand how steel fabricators operate
to avoid mischaracterizing a fabricator’s
time-related damages claim simply as indi-
rect unabsorbed home office overhead, and
therefore impose an inapplicable damage
analysis to off-site direct shop costs. Fab-
ricators should advocate for themselves by
explaining how they operate to courts and
customers, which should help reduce the
potential for mischaracterization.
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Learn More

For more information about this
important issue, please see the article titled
“Recovering Fabricator Shop Losses for
Delays: Why Traditional Damage Meth-
odologies are Inadequate for Steel Fabrica-
tors,” which recently was published in the
Journal of the American College of Construc-
tion Lawyers. o

. Edward Seglias (eseglias
@cohenseglias.com) is AISC's

. General Counsel and the co-CEO
of Cohen Seglias. He specializes
+in construction law.
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