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Supplier Mistakes

Introduction

'Mistake' in the legal sense is used in the context of contract
law as one of the ways in which a contract may be rendered
invalid. However, the CIPS definition of mistake as 'a non -
deliberate etrot’ is much broader and more generic.

CIPS does not consider a mistake in this sense to be the
retrospective perception of a project that has been
inadequately fulfilled of which there are many examples. On
reflection such cases are often referred to as "mistakes" but
for the purposes of this document, the type of mistake being
referred to is for example, the supplier submitting an
incorrect price in their tender. Another example would be
the suppliet's representative agreeing to do something that
could not be supported or carried out by their organisation.

The general common law rule is that a mistake made by one
or both parties in making a contract has no effect on the
validity of the contract. However, where the parties contract
on a fundamental mistake of fact, the contract may be void
if:

a) the mistake is one of fact, and not of law or opinion, and
b) the mistake is so fundamental as to negate the agreement

'For a mistake to be operative, it must exist at, or befote the
time, when the contract was made' (Redmond, (1990)
although doubtless many other authors and researchers have
commented in similar vein).

It is important to bear in mind that those mistakes which
lead to contractual problems where direct and indirect costs
are incurred and need to be paid by someone are obviously
far more difficult to resolve and may well have the greatest
impact. Supplier mistakes may be classified as either pre- or
post-contract.

CIPS Positions on Practice

CIPS views, opinions and beliefs are stated throughout the
document; however the broad practice statements which
underpin the text are as follows:

® Purchasing and supply management professionals should
adopt a professional and understanding approach to the
supplier when a mistake is brought to light unless of course
it becomes apparent that the mistake is not a mistake at all
but a deliberate attempt to gain unfair advantage

® Purchasing and supply management professionals should
search for anything that looks odd or unusual in a supplier's
offer and seck clarification prior to contract award.

®The best commercial relationships are founded on good
human relationships rather than simply on hard and fast
contracts

® Purchasing and supply management professionals should

try to resolve mistakes identified post contract award
themselves, subject to the degree of complexity and
implications, without the need to involve lawyers

®There is no rule of thumb for dealing with mistakes post -
contract award as this preferred approach depends on a
number of variables, however several principles of good
practice should be adhered to including for instance -
investigating the mistake impartially, behaving ethically,
generating options for resolution

® Purchasing and supply management professionals should
also be mindful of mistakes made by themselves or by their
organisation when dealing with suppliers' mistakes.

Supplier Mistakes Identified Pre-Contract

When evaluating offers submitted by suppliers, the
purchasing and supply management professional should
search for anything that looks odd or unusual that could be a
mistake; and these should be clarified with the supplier.

This activity must be handled carefully as, for example, if a
supplier has submitted an abnormally low price they may
well have identified an innovative and cost - effective
method of delivering the requirement and be encouraged to
revise their quotation upwards to the obvious detriment of
the buying organisation. On the other hand, it is most likely
that they have misunderstood the requirement or submitted
an incorrect quote i.e. not what they had intended. One way
of dealing with such a scenario is to contact the supplier and
ask them what it is they believe they are quoting for; this will
clarify the position on both sides.

CIPS recommends that the purchasing and supply
management professional goes through the preferred offer,
section by section, with the suppliet's representative,
irrespective of whether or not negotiation is taking place. It
can be argued that one purpose of an order form, or contract
acceptance, is to confirm what has been agreed but CIPS
recommends seeking clarification wherever possible prior to
contract award.

CIPS strongly recommends that when the purchasing and
supply management professional is negotiating and agreeing
contracts with suppliers that they ensure that the supplier's
representative is in a position of empowered authority and
has all the correct facts and figures at his/her disposal. This
practice should minimise the frequency of mistakes made by
suppliers.

Terms and conditions of contract are drawn up on the basis
of the experience of past mistakes and so protect the
company against similar mistakes happening again. A
common error is for both parties to assume the other party is
responsible for the risk involved in delivery i.e. loss, theft,
damage, etc. CIPS recommends therefore, that for all
substantial contracts, the purchasing and supply management
professional goes through the terms and conditions of
contract with the supplier to ensure understanding and
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agreement on both sides.

Similarly, suppliers should be invited to inspect the site, as
appropriate, and be advised on the buying organisation's
health and safety policy, insurance and indemnity policies so
that the supplier has a clear understanding and acceptance of
their obligations.

Some kind of conference or meeting for potential suppliers
may also be set up, enabling them to be fully briefed on the
proposed terms and conditions, informed about the scope of
the project, and shown round the site.

Experience suggests that suppliers will be careful not to give
away their good ideas to the competition but at least they will
all have been given exactly the same information and
hopefully all possible misunderstandings will have been
eliminated; this saves time and effort later.

Further points which the purchasing and supply management
professional might like to bear in mind are as follows:

® Care needs to be taken to avoid giving signals which the
supplier might interpret as a 'green light' for raising prices

® A supplier who makes small mistakes at regular intervals
should perhaps be addressing and reviewing the relevant
procedures within his organisation

® Experience indicates that the best commercial
arrangements ate founded on good human relationships
rather than simply on hard and fast contracts seeking to
protect respective interests in case of breach

® Clearly identified mistakes pre-contract are best dealt with
through a clarification process.

Supplier Mistakes Identified Post -
Contract

CIPS recommends that when suppliers have made a mistake
which comes to light after the contract has been let, the
purchasing and supply management professional should try
to resolve it, subject to complexity and implications, in the
interests of both parties before involving external lawyers.
The purchasing and supply management professional is the
guardian of the supply base and is responsible for managing
relationships between suppliers and the buying organisation.

It is important to adopt the correct procedure, which will
depend on the power balance between buyer and supplier.
Obviously if the supplier is in a strong position then the
buyer will need to tread very carefully! That said, there is no
rule of thumb for dealing with such post-contract mistakes as
they depend on a combination and relative weightings of the
following variables:

type of relationship with the supplier
value of the contract
risk associated with the contract

duration of the contract

the quality and availability of alternative suppliers
® the magnitude of the mistake
® track record of supplier

® the commercial implications associated with the mistake

In many cases the mistake is of a minor nature and can be
rectified without too much trouble. However, where a
mistake has created problems, the purchasing and supply
management professional should consider the relationship
with the supplier in their choice of approach to dealing with

the mistake.

If for example, the relationship is arm's length and the
requirement is a one-off or irregular purchase, and there are
many other suppliers in the marketplace that could supply the
requirement in the future then, subject to risk, the purchasing
and supply management professional could adopt a hard
approach.

On the other hand, where the relationship with the supplier is
of a longer term nature and the buying organisation is to
some extent reliant on that supplier then a greater level of
empathy may be more appropriate.

It may also be the case that the buying organisation is as
responsible for the suppliet's mistake as the supplier and that
cost implications should then be shared as a matter of course.

Probably the most influential aspect in dealing with a
supplier's mistake is the attitude of the supplier to that
mistake. If they are genuinely embarrassed and willing to act
to rectify and compensate for their mistake the purchasing
and supply management professional should have considered
all the vatiables listed above, be willing to resolve it as
proposed. If on the other hand, they suspect that the supplier
had been culpable deliberately bypassed their quality
procedures for instance, then this should also influence the
buying organisation's response.

If the supplier has made a costly mistake that is entirely his
own fault, then the supplier should absorb these costs and
pay the buying organisation any appropriate damages. Where,
in such circumstances, the supplier tries to burden the buying
organisation with these costs then the purchasing and supply
management professional should assess the relationship and
consider terminating the contract.

One method of dealing with a mistake is to agree to address it
at the annual contract review date and produce a contract
amendment to cover and rectify the issue as part of the
continual improvement process.

Whether or not the mistake is rectified immediately it is good
practice to:

®investigate the mistake impartially

®bring the mistake out in to the open so that it does not
fester and become more complex and, as appropriate,
inform superiors and internal audit

®treat the supplier in an ethical manner e.g. do not use the
mistake as an opportunity to take unfair advantage of him

® generate options to resolve the mistake and agree the most
appropriate option with the supplier

®undertake sound contract management, as effective liaison
can lead to the discovery of mistakes at an catly stage

Conclusion

This paper has focused on supplier mistakes, underlining the
need for the purchasing and supply management professional
to adopt a professional and understanding approach to the
supplier when such mistakes occur, unless of course it
becomes apparent that the 'mistake’ is not a mistake at all but
a deliberate attempt by the supplier to gain unfair advantage
and/or circumvent the terms of the contract.

Purchasing and supply management professionals need to
bear in mind that mistakes are not restricted to suppliers and
that despite all precautions genuine mistakes by the buying
organisation can sometimes occur.
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